New York Law Journal: Indemnity Provisions Take My Negligence Please Page 1 of 2

Indemnity Provisions: Take My Negligence...Please

Louis F. Eckert and Russel McBrearty
New York Law Journal

07-03-2012

The practice of seeking indemnity that exempts a party for its own negligence is alive and well, albeit with several
exceptions. 1t is axiomatic that a contract between parties which provides for indemnification will be enforced where the
intent that one party indemnifies the other is sufficiently clear and unambiguous.’ Furthermore, "when the intent is clear,
an indemnification agreement will be enforced even it if provides indemnity for one's own or third party's negligence."?
And, when the intent to indemnify is clear, a court will not interpret a contracted indemnification provision in a manner
that will render it meaningless. This is so even where an indemnification clause is "framed in less precise language than
would normally be required when the agreement is negotiated by sophisticated parties as to risk allocation."?

Statutory Exceptions

There are, of course, two exceptions to the rule. The first is where public policy prohibits a party from exempting itself
from gross negligence.” The second is where it is prohibited by statute.

The Legislature, In order to curb the practice of parties obtaining indemnification for their own negligence in certain
industries and situations, carved out exceptions, found in the General Obligations Law, making any such contractual
provision void and unenforceable.

Such statutory exceptions include lessors of real property, "caterers and catering establishments," “owners and
contractors in contracts relative to construction, alteration, repair or maintenance of a building... " "certain construction
contracts," "building and services contractors," "architect, engineers and surveyors from liability caused by or arising out
of defects in maps, plans, designs and specifications,” persons who conduct or maintain for hire a garage, parking lot or
other similar place, "owner|s] or operator(s] of any pocl, gymnasium, place of amusement or recreation."® The public
policy behind these statutes is strong and shows a disfavor toward contracts exempting a party from its own
negligence.

The Court of Appeals has expounded on this when discussing the purposes behind N.Y. GOL §5-322.1 (owners and
contractors in construction contracts), whers it found that "the purpose behind the provision was to prevent a prevalent
practice in the construction industry of requiring subcontractors to assume liability by contract for the negligence of
others. The Legislature concluded that stich 'coercive' bidding requirements unnecessarily increased the cost of
construction by limiting the number of contractors able to obtain the necessary hold harmless insurance and unfairly

imposed liability on subcontractors for the negligence of others over whom they had no control "8

Notably, although these statites cover a great portion of contractual agreements, the Legislature has not gone as far as
to say that all contractual provisions exempting a party from its own negligence and seeking indemnity for any such
negligence are void and unenforceable.

Case Law

Case law is abundant in finding contractual provisions exempting a party from its own negligence, where there was no
gross negligence and no statutory exception applies. The easy case is where such a provision expressly provides for
such indemnity. However, same contractual provisions of this nature are written more broadly, and indemnification
exampting a party from its own negligence must be shown through inferpretation of the provision to be clear and
unambiguous. Two examples of this are the Appellate Division, Second Department's decisions in Cortes v. Town of
Brookhaven' and Shery v. Wal-Mart Stores East®

in Cortes, defendant DF Stone Contracting contracted with defendant Town of Hempstead for the transportation of ash
from the Town of Hempstead to the Town of Brookhaven. DF Stone agreed, pursuant fo the contract, to indemnify
Brookhaven "against any and all claims, suits or liability which might arise in connection with this agreement [and] from
any claims, suits, or liabilities that might arise as a result of transporting, handling, depositing, staging and storing of the
Process Residue transported."™ Plaintiff, a truck driver for DF Stone was injured when the truck he was operating
overturned at Brookhaven's landfill. The court found that the indemnification clause obligated DF Stone to "indemnify
Brookhaven against liabilities arising out of [plaintiffs action] regardiess of the jury's finding that Brookhaven was
negligent.”®
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In Sherry, defendant Coca-Cola contracted with defendant Wal-Mart Stores East for Caca-Cola to construct and stock
its soda in a display at Wal-Mart stores. This contract contained a broad indemnity provision which provided, in part,
that Coca-Cola "shall protect, defend, and indemnify [Wal-Mart] from and against any and all claims, actions, liabilities,
ipsses, costs and expenses...arising out of any actual or alleged...Injury to any person...resulting or claimed to result in
whole or in part from any alleged defect in the merchandise...[and] all of the duties and obligations of [Coca-Cola] set
forth in this paragraph shall extend in full force and effect to the pallets ar other transport or display provided by or at
the direction of [Coca-Cola]."!"

Plaintiff, in Sherry, was injured at Wal-Mart's store when she removed a case of soda from a display stand, constructed
and stocked by Coca-Cola, and the merchandise fell from the display. Although the court found that Wal-Mart did not
meet its burden of proofto show that it did not have constructive notice of the allegedly dangerous condition, it found
that the final sentence of the indemnity provision was applicable "even if Wal-Mart's own negligence may have caused

the plaintif's injuries."'? As such, Coca-Cola was required to indemnify Wal-Mart, regardless of Wal-Mart's own
negligence.

Conclusion

Thus, as the foregoing indicates, when drafting indemnity provisions designed to exempt a party from its own
negligence and abtain indemnity from the contracting party for such potential negligence {or seeking to enforce such
provisions) it is important to craft such language fo be broad enough (but not overly broad) as will allow a court to find
that, even if not spelled out in black and white, the provision is clear and unambiguous to show that the intent of the
parties was to require one party to unequivocally indemnify the other, even if the other is itseif negligent.
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